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EXPLANATION OF WHY TI-iIS CASE DOES NOT INV OLVE A SUBSTANTIAL
CONSTITUTIONAL QUESTION AND IS NOT A CASE OF PUBLIC OR GREAT -
' GENERAL INTEREST

- This Honorable Court should not accept jurisdiction of ﬂ‘ﬂS matter F1rst the dec1s1on of

~ the Ninth Judiciat District Court of Appeals to deny Jackson’s delayed apphcatlon to reopen his
appeal created no injustice as Appellant’s arguments were addressed by existing case law. Here,

-~ the Nmth Dlstnct properly demed Jackson’s apphcatlon pursuant to the relevant rules and case .-
"law. Pursuant to App.R. 26(B)(1), an apphcatlon for reopening may be filed in a criminal matter
“based on a clalm of meffectwe assistance of appellate counsel. An application for reopening
éhall be filed i‘n dne couﬁ of appeéls where the appeal was decided w1th1n ninety days from
Joumahzatlon of the appellate Judgment unless the apphcant shows good cause- for ﬁhng ata
iatcr time.” “Consistent enforcemcnt of the rule’s deadline by the appellate courts in Ohm ‘
prot.ects on the one hand the state’s legitimate interest in the ﬁﬁa]ity_ of its j‘udginents and ensures
op the other hand that any claims of ineffective assistance of appellate counsel are prpmptly
examined and resolved.” S‘rate v. Gumm, 10_3 Ohjo St. 3d 162, 2004-Ohio-4755, 814 N.E.2d
861,97, o | | |

Here, the Ninth Dfsuict’s— dccision affirming the judgment' of the trial coﬁrt was

journalized on June 22, 2015. Thus, Jackson had until Scptembcr 21, 2015 to tnnely file an 7
rapphcauon for reopening. Instead, J ackson filed h.lS application for reopening ﬁve hundred and

. seventy five (575) days after the Ninth District’s dec1s1on was _;oumahzed Since Jackson ﬁled

. his motion well beyond the mnety day timeframe as perrmtted under App.R. 26(B)(1), Jackson |

was required to show that there was good cause for the untimely filing of his application for

reopening. Jackson provided no vahd explanation Why he waited almost ninefeen (19) months to

file this applicatioﬁ. Further, Jackson failed to allege why, for good cause; the Ninth District
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should accept hjs application to reopen beyond the nine’sy day time ]J'r_nit to ﬁle the application.
Additionally, Jackson was able to ﬁle a memorandum in support of _]UIlSdICtlon with this
Honorable Court within the ninety days that followed the Nmth Dlstnot s decision. Howeuer
Jackson has not articulated why he was prevented from t1mely- filing l‘us .upphcatlon -for
reopening, Jackson’s failure to provide any reason for the delay in ﬁliﬁg his delayed applicatiml
for 1eopemng does ‘not meet the rcqmremcnts of App R 26(B)(1) As such, the Ninth District
‘ pmperly demed J ackson’s application.
: Second, no issue or substantlal constitufiona] question exists in tine Appe]lant’s appeal to

this Honorable Court. The attempted appeal further presents no viable question of general public

interest so as to warrant the exercise of this Court’s jurisdiction.

STATEMENT OF T HE CASE .

Clifton Jackson was indicted on August 11,_ 2011 Von three couhts. Cou_ms one and two
were trsfﬁokjrig in drugs ano possession of drugs, both first degree felonies vuith.a specification.
Count throe charged 'possess_ion of oriminal fools, a felony in the fifth dogreé. | |

Jackson filed a moﬁon to -suppress' on November 4, 2011. The court held a hearing on the
-motion on June 5, 2012. T]:ua court denied tl_m motion on Soptembor 28, 2012. jackson filed a
motion for recousideration on Decembor 7, 2012, The court denied that motion December 11;
2012. | |

The court set a trial date for January 28, 2014 and. eventually rescheduled for February
11, 2014. Jackson filed motions to dismiss and to preclude on February 7, 2014. The court

demed both motxons on February 10, 2014,



The trial began on _february 11, 2014. The jury returned a verdict of guilty on all counts.
- On the first count, the jury found that J éckson poséessed gré'gtc‘r than 1000 gramé of coéajile and
| classified Jackson as a major drug: oi:"fen(_ier in acoordé_ﬁéé wn;h the first two specirﬁcqtions on
| counts one and two. | | N |
The State elected to have Jackson sentenced on count one. Jackson clécted to be
sente_,nCCd under the new sentencing statute. The cour_t.senténced J ackson to 11 moﬂths on count
three to be served concurrently with his sentence for count one. The court ﬁu&er revoked
Jackson’s .driver’s license for two jfeélrs and ofderéd he pay a $10,000 ﬁe. The trial court
ordercd- Jackson to pay for the costs éf -présecution and his co:urt-appointed'attomey fees;
Iacksbﬁ ﬁléd notice of appeal on March 7, 2014. B
On June 22,-2015, this Honorable Court overruled Jacksor’s as’sigmﬁents of error_and_
affirmed the judgment of the trial court. State v. Jécksofz, 9th Dist. Lorain No. 14CA010555,
2015-Ohio-2473. | | | | |
On January 17, 2017, Jackson ﬁled a request for leavc to file a dclayed apphcatmn for
reopening with the Ninth District Court of Appeals.. On February 2, 2017, the Ninth District
denied. Jackson’s applicationv ' o
Jackson has now filed a Memorandum in Support of Jurisdiction ﬁom the Ninth

Dlstr1ct s decision to deny his Apphcahon to Reopen Direct Appeal. The State hereby responds )

STATEMENT OF FACTS
On June A14, 2012, in Lorain Cﬁunty, Ohio, State Trooper Christopher Beyer witnessed a
silvef Toypta Camry fo]lowihg too closely behhﬁ a large. truck hauling a motor home. Supp. Tr.
4; Tr. 90. Trooper Beyer pulled out of the c.ross&ove;-r and caught up to Thé Camry at
approximately mile post 135. Tr. 91. 'Troppcr Beyer followed the Camry long enough to capture
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the violation on video. Supp. :Tr. 6; Tr. _92793. .Trdoper Beyer initiated a t’faffic stop. Supp. Tr. 6;
Tr. 91. |
Beyer approached the ‘Carry and asked Jackson, the driver, for his 'licénse registration
and insurance. Supp Tr. 6 Jackson gave. Trooper Beyer a rental agreemcnt for the car, whlch did
not hst .Tackson as an authonzed dnver Supp Tr. 7, 8; Tr. 98 99. Instead, it hsted Latnce
" Thomas as the renter. Supp. Tr. 7; Tr. 99. .Tackson prov1ded Trooper cher with chffermg stories
on his relationship to the vehicle’s renter and how long ‘he-had the vehicle. Supp. Tr. 8 9, Tr. 98.

Troopcr Beyer believed based on his trammg and experience that there was something
more going on than a mere 'trafﬁc v1olat10n. Supp. Tr. 9-10; Tr. 97-98. Trooper Beyer decided
the situation wartanted '.fm‘tha_ar investig‘aﬁon‘due to Jackson’s odd behavior, his dontradicﬁory
stories, and the lack of trustworthiriess of his explanation fér his travels. Id.

Trooper Beyer é:éllc_ad K-9 officer Trodper Trader té the scche. Sﬁpp; Tr 10; Tr. 99,
Tro.oi)er Trader and his dog Argo arrived on the scene. Supp. Tr. 10-11; Tr. 100.l Yackson was
. removed from the car prior to the search for safety reasons. Supp. Tr. 12;-Tr. 100. Trooper Beyer
asked J ackson if everything in the car was h1s Tr. 105,11 ackson first said no and that there were
" no drugs in the car, Jd. Then J ackson qmckly changed hlS answer and adm1tted everyﬂung in the
car was his. Id.

Jackson sat in the béck of the cruiser for safety while Trdoper Trader dcploycd Arg(; fora '
| freé.air sniff. Supp. Tr. 13; Tr. 100. Argo gave a positive aleﬁ for the presence of naréotics.
Sﬁpp, Tr. 16; Tr. 154. Trooper Beyer then gave Jackson his Miranda rights and- placed him back
in the cruiser. Supp. Tr._ 13; Tr. 105. Upon searching the car, the troopers ’discovcred 2 kiiograms

of cocaine in an orange-duffle bag in the trunk 191-192.



Before ard during the tlme of the search, while Jackson was in the back of the car, he
made a cell phone call on Speakerphone Supp. Tr 15 Tr. 83. The recordmg equlpment recorded
Jackson sfating to a female “Ihey _]l.lSt found it in my luggage.” Ir. 106. The cocaine was in fact

found in Jackson’s luggage. Supp. Ts. 16; Tr. 106.

LAW AND ARGUMENT

RESPONSE T() FIRST PROPOSITION OF LAW

The appropriate standard to assess a claim of ineffective aésistance_' of counsel is the two-
part test enumerated in Strickland v. .Wiashington,. 466 U.S. 668, 104 8. Ct. 2052, 80 L. Ed. 2d
'674 (1984). “The first inguiry is Whether eounsel;s performance -fe_ll below an objeetive standard
of r_easonable representaﬁen involving a subeéhtiel violation of any deferise counsel’s essential
duties to appellant.” Stafe v. Yelung, 5th Dist. Fajr_ﬁeld No. 30-CA-85, 1999 Ohio App. LEXIS |
1875, *6 (April 19, 1999), citing Loekhart V. F-nzhveiI 5'06 U.S. 364, 113 8. Ct. 838, 122 L. Ed.
2d 180 (1993) Stnckland supra at 687;-State v. Bradley, 42 Ohio St. 3d 136 538 N.E.2d 373
(1989). “In detenmmng whether counsel’s representatmn fell below an objective standard of
rcasonableness, jl.ldlClal scrutiny of counsel’s perfonnance must be thhly deferential.” Id. In
| the second prong of the Strickland meffectlve assistance of counsel analysis, the court
determines whether there is a‘reason.able probabili;ty'that, but for counsel’s unprofessional errors,
the result of the proceeding would have beei-l.different.. Brd'clley, .42 Ohio St. 5d 136;.see also
Strickland, 466 U.S. at 687, 693, . | | |

Here, J ackson a:gﬁes that his appellate counsel faited to reise errors in his original appeal.
However, Jackson neither states‘ what those errors. were nor how, bqt for his counsel’s failure to

raise the issues, the result-of his appeal would have been different. As he has failed to make any




- argument regarding his appellate counsel’s ineffectiveness, Jackson’s first proposition of law is

without merit.

- RESPONSE TO SECOND PROPOSITION OFLAW.

- In his second proposmon of Jaw, Jackson argues that Trooper Beyer comnutted pequry
during his testhony in order to cover up purported raelal profiling. However, Jackson does not
sapport his argument w:th any statutes or case law. Furthermore, Jackson never raised this
argument in his appellate brief. This Court has found that it ““will not ordinarily consider a
clann of error that was not raised in any way in the Court of Appeals and was not eonmdered or

decxded by that court.™ State v. Hill, 73 Oh10 St.3d 433, 438, 1995 01110-287 653 N.E. 2d 271,

' quotmg State v. Wzllzams 51 Ohio St 2d 112 364 NE2d 1364 (1977) paragraph two of the -

syllabus. As Jackson never provxded the Ninth District the chance to issue a demswn regardmg‘

his ractal proﬁlmg argument, this Court should dechne to cons;der this proposition of Iaw
Moreover, in relation to hlS proposmon of law as it relates {0 unlawﬁﬂly extendmg the

duration of the trafﬁc stop, .Tackson s appellate counsel raised as an a531gnment of error that the

trochers lacked reasonable Sl.lSplGlOIl to stop his vehlcle and further that the troopers 111ega11y

. extended the stop to allow for the dog sniff of his vehicle: ThlS assignment of error was

thoroughly reviewed and rejected by the Ninth District in 1ts original opinion. Jackson, supra, at
11-31. As soeh, Jackson’s second oroposition of law is without merit.

RESPONSE TO THIRD PROPOSITION OF LAW

A Brady viclation occurs when the prosecution suppresses evidence favorable to an
accused and material to cither guilt or puniéhment. Brady v. Méryland, 373 U.S. 83, 87,83 S.

Ct. 1194, 10 L. Ed. 2d 215 (1963). Favorable .evid_ence is material if there is a reasonable

-probability . of a different result. Jd. at 434. A reasonable probability of a different result is
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_shown when the government’s evidentiary suppression undermines confidence in the outcome of

_the trial. Id To show a Brady violation, the favorable evidence must be considered in the
| cUmulative not item-by-item, to deﬁonsﬁate that the collective evidende could -reasonably' be
taken to put the entire case mto such a d1fferent light as to undermine conﬁdence in the verdict.

State v. Gumm 169 Ohio App 3d 650, 2006-Ohio- 6451 864 N.E. 2d 133, % 37 (1st DlSt)
- Here, the State addressed several of Jackson’s additional discovery requests (See

Response to Discovery filed on October 17,-3013). Regardmg the rema.mmg requests, the State

.argued that those items were not part of dlscov_ery. (See transcnpt of November 18, 2013

. "hearing)., However,-' despite this fact, the State agreed to respond to the remaining. requests if

those 1tems existed. Id

| Additionally, Jackson failed to articulate how the introduction of the supposedly
supp‘ressed Brady material would have caused a reasonable prob’ablhty of a different ;‘esu]t of his
trial. .jackson failed to state what evidence the Leads log'and the CAj) reports contadned or hbw

‘ ‘such material would have changed the outcome of the trial. Jackson simply makes a conclusory

tatement that thls is Brady material that would support his cla1m Wlth no explanatmn how this .

-would have changed the outcome of his matter as is required under Brady As such, Jackson’s
third proposition of law is-without merit.

RESPONSE TO FOURTH PROPOSITION OF LAW

Bias or prejudice of a judge “implies a hostile feeling or spirit of ill will or undue
_ friendship or favoritism toward one of -the lifigants or his attorney, with the formation of a fixed

anticipatory judgment on the patt of the judge, as contrad1stmgu1shed from an open state of mind

which will be govemed:by the law and the facts.” State ex rel. Prattv. Weygandt 164 0]110 St

463, 469, 132 N.E.2d 191 (1956). “A judge is presumed to follow the law and i is presumed not
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to be blased ? State v. Brown (In re OWezll), 100 Ohio St. 3d 1232 2002 OhIO 7479 798

N. E 2d 17, 9 15. “The appearance of bias or prejudice must be cornpellmg to overcome these

- .presumptxons ¥ Id at § 15, citing In re Disqualification of Olzvu‘o, 74 Ohio St.3d 1261 657

~ NE2A 1361 (1994),

In this matter, Jackson argues that both trial court Judges denied him a falr trial due to

their bias. Jackson claims that Judge Zaleski listened to perjured testimony and added facts to -

the record to support the troopers’ illegal search of tst vehicle. However, Jackson neither points
'to any evidence that refutes the testimony provided by TrooPer'BeYer nor states what facts that
Judge Zaleski added to the record to: support his finding that the .search was Justlﬁed
Addxtlona[ly, J ackson prov1des no reason why Judgc Miraldi was blased Jackson’s rcasomng
supportmg hls contention of ]'lel(:la.l bias cannot overcome the presumptlon that both trial court
| judges were not bias. Brown, supra Therefore, J ackson’s fourth proposmon of Iaw is without

ment.

RESPONSE TO FIFTH PROPOSITION OF LAW

Jackson alleges he was demed effect1ve assistance of tr1a1 counsel because of hlS “

attorneys’ failure to request a declsxon from the trial court regardmg his discovery request. As
argued prev1ously, Jackson has nelther shown that this material was subject to Brady disclosure
nor how, but for trial counsel having these documents the outcome of h.\s matter would have
been different. Brady, supra: Again, Jackson failed to ﬂlustrate what evidence these documents.
. contained' or how they. would prove that the trooper’s testimony was perjwry. Moreover,
Jackson’s appellate counsel ;raised the ‘issue of ineffective assistance of trial counsel in his
- original brief. This Ninth Distriet rejected that argument. See Jackson, supra. Thuc, this fifth

proposition of law is without merit.




RESPONSE TO SIXTH. PROPOSITION OF LAWY -

Jackson argues his sentences violéted Double J60pérdy. ‘Once again, Jackson has failed
| to p_rmfide t}us Court with any argument regar_din'g how he was tudge put in jeopardy due to his
sentences for Trafficking in Drugs and Possession of Drugs_.' The State céﬁ only assume that
Jackson makes an allied offenses argument regarding these charges. Howeﬁer, a review of the
record demonstrates that the trial court made_ the determination that these counts were allied
- Offenées of similar import énd therefore only i_ssu_gd_a sentence as to count one, Trafficking in
Dmg.s: T hé trial court issued no senteﬁce for count two, - E-'osséssi‘on ofj Dﬁgs, or the
- specifications to that count. For t};'at‘ reason, Jackson’s s1xth ﬁro’pbsition of lav;r is without merit.

CONCLUSION.

* For the foregoing reasons, the ‘State of Ohio respectfully requests that this Honorable

Court decline jurisdiction over the instant matter.

' Respeotfially submitted,
DENNIS P. WILL

LG Couni:j,r Prose fing Attomey
ASHA RUIZ GUERKIER], #0082275

As31stant Prosecutlng A
225 Court Street, 3" Flde
Elyria, Ohio 44035

(440) 329-5389
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