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IN THE COURT OF APPEALS
NINTH JUDICIAL DISTRICT
" LORAIN COUNTY, OHIO
. STATE OF OHIO ) Casc No. 14CA010555
Appellee, )
) On Appeal from Lorain County
V. ) Court of Common Pleas Case
) No. 11CR083104
CLIFTON JACKSON )
Appellant. ) Appellee’s Response to Appellant’s
) Delayed Application to Reopen
)

Now come|Appellee, by and through the Office of the Lorain County Prosecuting Attorney,

and hereby respectfully requests that this Honorable Court deny Appellant’s Delayed Application to
Reopen for reasons which are set forth in the Memorandum which is attached hereto and

incorporated herein.

Respectfully submitted,

DENNIS P. WILL, #0038129
Prosecuting Attorney
Larain County, Ohio

» [\ddohg
' lé TASHA RUIZ GUERRIE 082275
UAssistant Prosecuting Attorney
225 Court Street, Third Floor

Elyria, Ohio 44035
(440) 329-5389




- MEMORANDUM IN SUPPORT

STATEMENT OF THE CASE

Clifton Jackson was indicted on August 11,2011 on three counts. Counts one and two were 7

trafficking in dru
three charged po

Jackson 1
motion on June 5
for reconsiderati

The court
2014. Jackson fil
motions on Febr

The trial {

lgs and possession of drugs, both first degree felonies with a specification. Count
ssession of .criminal tools, a felony in the fifth degree.

iled a motion to suppress on November 4,2011. The .court held a hearing on the
, 2012. The court denied the motion on September 28, 2012. Jackson filed a motion
b on December 7, 2012, The court denjed that motion December 11, 2012,

L set a trial date for January 28, 2014 and eventually rescheduled for February 11,
ed motions to dismiss aﬁd to preclude on February 7, 2014. The court denied both
hary 10, 2014.-.

began on February 11, 2014. The jury returned a verdict of guilty on all counts. On

the first count, the jury found that Jackson possessed greater than 1000 grams of cocaine and

classified Jackso
one and two.
The State
under the new se
served concurrer]
license for two y
the costs of pross

Jackson

[ as a major drug offender in accordance with the first two specifications on counts

elected to have Jackson sentenced on count one. Jackson elected to be sentenced
mtencing statute. The court sentenced Jackson to 11 months on count three to be
tly with his senténce for count one. The court further revoked Jackson’s driver’s
pars and ordered he pay a $10,000 fine. The trial court ordered Jackson to pay for |
rcution and his court-appointed attorney fees.

iled notice of appeal on March 7, 2014.




On June
affirmed the judg

Ohio-2473.

22, 2015, this Honorable Court overruled Jackson’s assignments of error and

ment of the trial court. State v. Jackson, 9th Dist. Lorain No. 14CA010555, 2015-

.

On January 17, 2017, Jackson filed a request for leave to file a delayed application for

reopening with tl

On June
silver Toyota Cail
Tr. 90. Trooper B
post 135. Tr. 91.
Supp. Tr. 6; Tr. 9

Beyer app

insurance. Supp.

lis Honorable Court. The State of Ohio hereby responds to this Application.

STATEMENT OF FACTS

14, 2012, in Lorain County, Ohio, State Trooper Christopher Beyer witnessed a
nry following too closely behind a large truck hauling a motor home. Supp. Tr. 4;
eyer pulled out of the cross-over and caught up to the Camry at approximately mile
I'rooper Bey‘er followed the Camry long enough to capture the violatio.n on video.
2-93. Trooper Beyer initiated a traffic stop. Supp. Tr. 6; Tr. 91.

roached the Camry and asked Jackson, the driver, for his license, registration and

Ir. 6. Jackson gave Trooper Beyer arental agreement for the car, which did not list

Jackson as an authorized driver. Supp. Tr. 7, 8; Tr. 98, 99. Instead, it listed Latrice Thomas as the

renter. Supp. Tr. ]
to the vehicle’s rq

Trooper B
going on than a m|
warranted further

of trustworthines

Trooper B

Trader and his do

s Tr. 99. Jackson provided Trooper Beyer with differing stories on his relationship
enter and hm;v long he had the vehicle. Supp. Tr. 8-9, Tr. 98.

eyer believed based on his training and experience that there was something more
ere traffic {zfolation. Supp. Tr. 9-10; Tr. 97—98. Trooper Beyer decided the situation
investigation due to Jackson’s odd behavior, his contradictory stories, and the lack
s of his explanation for his travels. /d.

eyer called K-9 officer Trooper Trader to the scene. Supp. Tr. 10; Tr. 99. Trooper

o Argo arrived on the scene. Supp. Tr. 10-11; Tr. 100. Jackson was removed from




the car prior to the search for safety reasons. Supp. Tr. 12; Tr. 100. Trooper Beyer asked Jackson if
everything in the car was his. Tr. 105. Jackson first said 'no and that there were no drugs in the car.
Id. Then Jackson quickly changed his answer and admitted everything in the car was his. Id.
Jackson gat in the back of the cruiser for safety while Trooper Trader deployed Argo for a
free air sniff. Sugp. Tr. 13; Tr. 100. Argo gave a positive alert for the présence of narcotics. Supp. Tr.
16; Tr. 154. Trooper Beyer thqn gave Jackson his Miranda rights and pléced him back in the cruiser.

Supp. Tr. 13; Tr.|105. Upon éeal'chjng the car, the trobpers discovered 2 kilograms of cocaine in an

orange duffle bag in the trunk 191-192.

Before and during thg:. time (;of the search, while Jackson was in the back of the car, he made a
cell phone call on speakerphone. Supp. Tr. 15; Tr. 83. The recording equipment recorded J gckson
stating to -a female “They just found it in my luggage.” Tr. 106. The cocaine was in fact found in
Jackson’s luggage. Supp. Tr. 16; Tr. 106.

LAW AND ARGUMENT

Pursuant fo App.R. gSfB)(l), an application for reopening may be filed in a criminal matter
“based on a claim of ineffective assistance of appellate counsel. An application for reopening shall
be filed in the coyrt of appeéis where the appeal was decided within ninety days from journalization
of the appellate |judgment unless the applicant shows gopd cause for filing at a later time.”
“Consistent enforcement of the rule’s deadline by the appellate courts in Ohio protects on the one
hand the state’s lggitimate int;arest in the finality of its judgments and ensures on the other hand that

any claims of ineifective assistance of appellate counsel are promptly examined and resolved.” Stafe

v. Gumm, 103 Oljio St. 3d 162, 2004-Ohio-4755, 814 N.E.2d 861, 7 7.




Here, thig Court’s decision affirming the judgment of the trial court was journalized on June
22,2015. Thus,Jackson had until September 21, 2015 to timely file an apj;alication for reopening.
Instead, Jacksonijfiled his apﬁlicatioﬁ for reopening five hundred and seventy five (575) days after
this Honorable Court’s decision was journalized. Since Jackson filed his motion well beyond the
ninety day timefiame as permitted under App.R. 26(B)(1), Jackson was required to show that there
was good cause for the untirilely filing of his application for reopening. Jackson has provided no
explanation why|he waited a!lnost nineteen (19) months to file this application. Further, Jackson
failed to allege why, for g'ood cause, this Court should accept his application to reopen beyond the
ninety day time limit to file t’qe application. Additionally, Jackson was able to filea memorandum in
support of jurisdiction with the Supreme Court of Ohio with this Court within the ninety days that
followed this Cofurt’s decision. However, Jackson has not articulated why he was prevented from
timely filing his application for reopening. Jackson’s failure to provide any reason for the delay in
filing his delayedlapplication for reopening does not meet the requirements of App.R. 26(B)(1), and
therefore, his apglication should be denied. |

However) the State will address the merits of Jackson’s application for reopening. App.R.
26(B)(1) provides thata crimin;al defendant may reopen his appeal based upon a QIaim of ineffective
.assistance of appgllate counsel. “Aﬁ application for reopening shall be granted if there is a genuine
issue as to whether the applicant was deprived of the effective assistance of counsel on appeal.”

App.R. 26(B)(5)| Here, Jackson argues that his appellate counsel was ineffective for failing to raise
five assignments|of error: 1) the troopers lack reasonable suspicion to extend the traffic stop to

conduct a dog siiff, 2) Jackson was denied a fair trial because the prosecution withheld Brady




material, 3) Jackson was denied a fair trial because both trial judges were biased, 4) Jackson was
denied effective assistance of‘tria'l counsel, and 5) Jackson’s sentences violated Double Jeopardy.

The appropriate standard to assess a claim of ineffective assistance of counsel is the two-part
test enumerated {in Stricklarnd v. Washingroﬁ, 466 U.S. 668, 104 S. Ct. 2052, 80 1. Ed. 2d 674
(1984). “The first inquiry is whether counsel’s performance fell below an objective standard of
reasonable repregentation involving a substantial violation of any defense counsel’s essential duties
to appellant.” Stfu‘e v. Young, 5th Dist. Fairfield No. 30-CA-85, 1999 Ohio App. LEXIS 1875, *6
(April 19, 1999} citing Lockhart v. Fretwell, 506 U.S. 364, 113 S. Ct. 838, 122 L. Ed. 2d 180
(1993); Strickland, supra at 287; State v. Bradley, 42 Ohio St. 3d 136, 538 N.E.2d 373. (1989). “In
determining whether counsel’s representation fell below an objective standard of reasonableness,
judicial scrutiny of counsel’s performance must be highly deferential.” Id. In the second prong of
the Strickland ingffective assistance of counsel analysis, the court determines whether there is a
reasonable probapility that, but for counsel’s unprofessional errors, the result of the proceeding
would have been|different. - Bradley, 42 Ohio St. 3d 136; see also Strick{and, 466 U.S. at 687, 693.

First, Jackson’s appellate counsel raised as an assignment of error that the troopers lacked
reasonable suspigion to stop his vehicle and further that the troopers illegally extended the stop to
allow for the dog pniff of his vehicle. This assignment of error was thoroughly reviewed and rejected
by this Court in ifs original opinion. Jackson, supra, at § 11-31. As such, it cannot be said that
Jackson’s appellate counsel’s performance fell below an objective standard of reasonable
representation because this error was already raised in the original appeal.

Second, a|Brady violation occurs when the prosecution suppresses evidence favorable to an

accused and material to either guilt or punishment. Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct.




1194, 10 L. Ed. 24
a different result.
government’s evi
show a Brady vio
item, to demonstr;
such a different 1i
650, 2006-Ohio-6

Here, the §
to Discovery filed

those items were

1 215 (1963). Favorable evidence is material if there is a reasonable probability of
Id. at 434, A reasonable probability of a different result is shown when the
dentiary suiﬂiaression undennines. confidence in the outcome of the trial. Id. To
tation, the favorable evidence must be considered in the cumulative, not item-by- -
[lte that the fbollective evidence could reasonably be taken to put the entire case into
oht as to undermine confidence in the verdict. Stafe v. Gumm, 169 Ohio App. 3d
451, 864 N.E.2d 133, § 37 (1st Dist.).

btate addressed several of Jackson’s additional discovery requests. (See Response
| on October 17, 3013). Regarding the remaining requests, the State argued that

hot part of discovery. (See transcript of November 18, 2013 hearing). However,

despite this fact, the State agreed to respond to the remaining requests if those items existed. 7.

Addiﬁonajlly, Jackson failed to articulate how the introduction of the supposedly suppressed

Brady material w9

huld have caused a reasonable probability of a different result of his trial. Jackson

failed to state what evidence the Leads log and the CAD reports contained or how such material

would have chang
Brady material i
committed by Trd
the outcome of I
without merit.
Third, big
friendship or fav(

anticipatory judgy

ed the outcame of the trial. Jackson simply makes a conclusory statement that the
“critical to his claims of obstruction of justice and tampering with evidence

opers C. Beyer and M. Trader” with no explanation how this would have changed

is matter as is required under Brady. As such, Jackson’s second argument is

s or prejudice of a judge “implies a hostile feeling or spirit of ill will or undue
pritism toward one of the litigants or his attorney, with the formation of a fixed

ment on the part of the judge, as contradistinguished from an open state of mind




which will be goyerned by the law and the facts.” State ex rel. Prattv. Weygandt, 164 Ohio St, 463,

469, 132 N.E.2d

biased.” State v.

191 (1956). “A judge is presumed to follow the law and is presumed not to be

Brown (In re O'Neill), 100 Ohio St. 3d 1232, 2002-Ohio-7479, 798 N.E.2d 17,9

15. “The appearance of bias or prejudice must be compelling to overcome these presumptions.” Id.

at ¥ 15, citing In

In this ma

bias. Jackson clg

re Disqualification of Olivito, 74 Ohio St.3d 1261, 657 N.E.2d 1361 (1994).

tter, Jackson argues that both trial court Judges denied him a fair trial due to their

ims that Judge Zaleski listened to perjured testimony and added facts to the record

to support the troppers illegal search of his vehicle. However, Jackson neither points to any evidence

that refutes the testimony provided by Trooper Beyer nor states what facts that J udge Zaleski added

to the record to support his finding that the search was justified. Additionally, Jackson provides no

reason why Judgg
cannot overcoms
Therefore, Jacksq

Fourth, J3

attorneys’ failure

h

Miraldi was biased. Jackson’s reasoning supporting his contention of judicial bias
the presumption that both trial court judges were not bias. Brown, supra.

n’s third allegation is without merit.

ickson alleges he was denied effective assistance of trial counsel because of his

-

to request a decision from the trial court regarding his discovery request. As was

argued previously, Jackson has neither shown that this material was subject to Brady disclosure nor

how, but for tria
different. Again,

would prove that

the issue of ineff

argument. See Jd

counsel haVing these documents, the outcome of his matter would have been

Jackson failed to illustrate what evidence these documents contained or how they

the trooper’s testimony was petjury. Moreover, Jackson’s appellate counsel raised

ective assistance of trial counsel in his original brief. This Coust rejected that

ckson, supra. Thus, this fourth contention is without merit.

Fifth, T ackson argues his sentences violated Double Jeopardy. Once again, Jackson has failed




to provide this ¢
sentences for Tra

makes an allied

ourt with any argument regarding how he was twice put in jeopardy due to his
fficking in Drugs and Possession of Drugs. The State can only assume that Jackson

offenses argument regarding these charges. However, a review of the record

demonstrates that the trial court made the determination that these counts were allied offenses of

similar import an
court issued no sg
that reason, Jacks

Jackson d
standard of reasos
but for these purp

should deny Jack:

For the fo

Reopen.

d therefore only issued a sentence as to count one, Trafficking in Drugs. The trial
ntence for count two, Possession of Drugs, or the specifications to that count. For
on’s final argument is without merit.

an neither show that his appellate counsel’s performance fell below an objective
nable representation nor that there was a reasonable probability of a different result
orted errors. All of Jackson’s arguments are without merit. Therefore, this Court
son’s delayed application to reopen.

CONCLUSION

regoing reasons, this Honorable Court should deny Appellant’s Delayed Motion to

Respectfully Submitted,

DENNIS P. WILL
Supreme Court No. 0038129

7W Prosecutor

NATASHA RUIZ GUERRI
Assistant Prosecutmg Attorfey
225 Court Street, 3 Floor
Elyria, Ohio 44035

(440) 329-5389
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PROOF OF SERVICE

A copy of the foregoing Appellee’s Response to Appellant’s Delayed Motion to Reopen was
sent regular U.S.|mail to Clifton Jackson, #A652-163, Pro se, Lake Erie Correctional Institution, 501

Thompson Road, P.O. Box 8000, Conneaut, Ohio 44030 on this 26th day of January, 2017.
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